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6 November 2018 
 
Dear James Dornan MSP, 
   
EQUAL PAY AND PENSIONS 

 
I would like to draw your attention to a letter I received from Linda Fabiani MSP 
on 1 October 2018 (attached), regarding equal pay and pensions. The letter 
asked the Equalities and Human Rights Committee to investigate issues raised 
in a Herald on Sunday article by Margaret Taylor on 30 September 2018 – 
“Pensions ‘not factored in’ for equal pay cash”1.  
 
In relation to the wider context to the matters raised, I note that equal pay cases 
in Glasgow are ongoing, and that there have been recent 48 hour strikes. I’m 
also aware the broader aim is to ensure equality for women through their equal 
pay claims. Following a brief investigation into the matters the letter and article 
raise, however, I have concluded that the principle issue relates to compliance 
with local government pension regulations and where responsibility rests to 
enforce these regulations. This has led me to consider that the subject matter 
would be a better fit with your Committee’s remit.  

                                                           
1 30 September, Sunday Herald, p7. Available at: 
https://www.heraldscotland.com/news/16950837.pension-postcode-lottery-in-equal-pay-
cases/ 
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As such, it would be helpful if you could consider whether the Local Government 
and Communities Committee would be interested in exploring the issues Linda 
Fabiani MSP raises in her letter as part of your work programme. 
 
To help you with your deliberations, I’ve set out some information below: 
 

The article claims that there is postcode-based discrimination because 
a 2014 law has not been implemented properly, and there is no public 
body to enforce it.  As I understand it, this is a reference to the Local 
Government Pension Scheme (Scotland) Regulations 2014 which 
introduced a new pension scheme on 1 April 2015.  
 
I further understand the Scottish Public Pensions Agency (SPPA), as an 
Executive Agency of the Scottish Government, issued a circular on 12 
October 2016 regarding the changes brought in by Regulation 20 of the 
2014 Regulations, and how they affect equal pay claims. It clarified that 
the policy intent that a payment of ‘arrears of pay’, made in respect of an 
equal pay claim, should be treated as pensionable. 
 
However, it also suggested that, at the request of employees, a flexible 
approach for the repayment of pension contributions could be made. 
 
A further letter issued by the SPPA in May 2017 (attached) stated that: 
 

“…the policy intent behind the regulations is that a payment based 
on ‘arrears of pay, made in respect of an equal pay claim, should 
be treated as pensionable”  

 
The Sunday Herald conducted an FOI and found only a handful of local 
authorities complied with the 2014 Regulations. The article says that 
Argyll and Bute Council, East Ayrshire Council, and East Renfrewshire 
Council failed to rerate pensions of the affected women. Whilst, Fife 
Council, East Dunbartonshire Council, Falkirk Council, Highland 
Council, West Dunbartonshire Council and West Lothian Council have 
all included pensions in recent settlements and will do so for future ones.  
 
The article also claims no public body will claim responsibility for the law 
being enforced. In summary:  

 
• COSLA – said that councils are aware of pension regulations, but 

that it’s for each employer to consider the appropriate method of 
settlement  

• Audit Scotland – said it is up to local authorities to agree 
pensionable elements with claimants as part of any settlement. 

• SPPA – said it had no powers under pensions legislation to 
ensure compliance 

• Scottish Government – said that local government should deal 
with anything related to equal pay 

• Stefan Cross QC – Action4Equality Scotland – said that local 
authorities are ‘passing the buck’ 

http://www.legislation.gov.uk/ssi/2014/164/made
http://www.legislation.gov.uk/ssi/2014/164/made
http://www.sppa.gov.uk/Documents/Local%20Government/Useful%20Resources/Circulars/2016/Local%20Government%20Pension%20Scheme%20-%20Circular%206%20-Equal%20Pay%20-%2012%20October%202016.pdf
http://www.sppa.gov.uk/Documents/Local%20Government/Useful%20Resources/Circulars/2016/Local%20Government%20Pension%20Scheme%20-%20Circular%206%20-Equal%20Pay%20-%2012%20October%202016.pdf
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• Peter Hunter – UNISON – said that women have been receiving 
the incorrect pension for a decade. 

 
The law on equal pay is set out in the Equality Act 2010. The Act gives 
a right to equal pay between men and women for equal work. Claims for 
equal pay are dealt with through employment tribunals.  
 
The general equality duty requires public authorities to have due regard 
to the need to eliminate discrimination, advance equality of opportunity, 
and foster good relations. The specific equality duty sets out how public 
authorities can better perform the general equality duty. Under 
Scotland’s specific equality duty, local authorities are required to publish 
statements on equal pay every four years.  
 
The Equalities and Human Rights Commission (EHRC) can enforce the 
specific duty through compliance notices. If the EHRC think an authority 
has failed to comply with a notice, it can apply to the Sheriff Court for an 
order requiring the authority to comply. If an authority does not comply 
with the general equality duty, it can be challenged by means of a claim 
to the Court of Session for judicial review. This claim could be made by 
a person or group of people with an interest in the matter, as well as by 
the EHRC. 

 
I have copied this letter to Linda Fabiani MSP, so she is aware that I have 
considered her letter and, on balance, believe the core subject matter indicates 
the Equalities and Human Rights Committee is not best placed to undertake 
this work.  
 
Additionally, I have copied this letter to Jenny Marra MSP, as I understand the 
Public Audit and Post-Legislative Scrutiny Committee was also invited to 
consider matters related to an audit of all equal pay settlements and therefore 
may find the information above of assistance in coming to a view. 
 
Please let me know if you wish to discuss my letter further. 
 
Yours sincerely,  
  

  
 
Ruth Maguire MSP 
Convener 
Equalities and Human Rights Committee 
 
Cc: Linda Fabiani MSP and Jenny Marra MSP, Convener, Public Audit and 
Post-Legislative Scrutiny Committee 



Linda Fabiani MSP for East Kilbride 
1/3 Strathmore House, East Kilbride, G74 1LF 

Tel: 01355 232 800   Fax: 01355 232 770 
E-mail: linda.fabiani.msp@parliament.scot  

 
1st October 2018 

 
 
Ruth Maguire MSP 
Convener, Equalities and Human Rights Committee 
Scottish Parliament 
EDINBURGH 
 
 
Dear Ruth 
 
EQUAL PAY AND PENSIONS 
 
I write following article published in the Sunday Herald of 30 September 2018, on the subject of 
implementation of Equal Pay across Scotland's local authorities. I believe a number of the 
comments in the article raise systemic questions that merit consideration by the Equalities and 
Human Rights Committee and indeed the Public Audit Committee. 
 
As noted in the article, efforts to secure equal pay for men and women date as far back as 
1970, with the passage of the Equal Pay Act. This was followed up in 1997 by a Single Status 
Agreement that was intended to ensure that all local authorities would comply with the 1970 
legislation. Since 1997, many local authorities, including South Lanarkshire Council which 
covers my constituency of East Kilbride, have had to be forced to meet their obligations through 
lengthy campaigns and legal actions. As has been noted many times, women have died while 
waiting for their claims to be settled. 
 
The Sunday Herald article highlights that settlements of equal pay claims by some local 
authorities have proceeded on the basis of making payments of compensation rather than 
paying back pay. While this will have tax benefits for some claimants, for those on the lowest 
pay, for whom the tax benefit may be minimal or non-existent, this approach has the effect of 
minimising their pension entitlement; thus the economic discrimination they have faced for too 
long is extended. 
 
Since 2011, local authorities, and other public authorities, have been subject to the public sector 
equality duty contained in the 2010 Equality Act. This replaced previous provisions relating to 
race, disability and gender, and was intended to 'mainstream equalities' as part of the day-to-
day business and decision-making of public authorities, including local authorities and Audit 
Scotland. 
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Regarding Audit Scotland my attention was caught by their comment within the article. This 
indicates that their 2017 report on Equal Pay in Scottish Councils did not even consider the 
issue of pensions.  The article also indicates that Audit Scotland has not included the pensions’ 
issue in reports it has issued following annual audits of individual councils. 
 
Having dealt with many claimants during the campaign to ensure that South Lanarkshire 
Council met their equal pay obligations, I checked the report issued by Audit Scotland in 
September 2017 following its annual audit of that local authority. I wanted, on behalf of 
constituents, reassurance on how South Lanarkshire had settled its long-running equal pay 
claims. Worryingly, the report uses the term 'compensation' and not 'back pay' to refer to the 
£82.6 million paid by South Lanarkshire Council to settle equal pay claims. I have attached the 
relevant page from the Audit Scotland report. I have now written to the Chief Executive of the 
Council for clarification as to whether the sums paid take into account suitable provision for 
additional pension contribution. 
 
I am concerned that, even at this late stage in implementing the 1997 Single Status Agreement, 
such a fundamental issue as pensions remains subject to such uncertainty. I am concerned too 
that the precise terms of equal pay settlements are unclear, and seemingly not investigated by 
Audit Scotland. As we approach the 50th anniversary of the passing of the Equal Pay Act, we 
should have in place a mechanism and monitoring procedures that ensure that all local 
authorities, indeed, all Scottish public authorities, put in place pay policies that truly deliver 
equality.  
 
I would suggest that your Committee hold a short inquiry into this situation, or at the least 
request that Audit Scotland updates its 2017 report. It may be that the Public Audit Committee 
would consider requesting an audit on all equal pay settlements as part of Audit Scotland’s 
2019 audit programme, and I am copying this to Jenny Marra MSP for her consideration as 
Convener. 
 
Thank you for your consideration and I look forward to hearing from you. 
 
Yours sincerely, 
 
 
 
 
 
 
LINDA FABIANI 
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